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JUDGMENT

BASSON J

INTRODUCTION

1

46 of 1998.
4 of 2019.
3 108 of 1996.
4 See section 2 of the AARTO Act in in respect of the objects of this Act.
2
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THE PARTIES

5

71 of 2008.
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THE PURPOSE OF THE AARTO ACT AND THE AMENDMENT ACT

6

13 of 2005.
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CONSTITUTIONAL CHALLENGE

14.1

First, the AARTO and Amendment Acts usurp the exclusive legislative
authority of the provincial legislatures by regulating road traffic and
creating a single, national system to do so. The applicants submitted
that provincial, and municipal road and traffic regulation falls within the
exclusive legislative competence of the provinces under Schedule 5,
Parts A and B of the Constitution.

7

3 of 2000.
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Second, the AARTO and Amendment Acts usurp the exclusive executive
competence of local government (under Part B of Schedule 5 of the
Constitution) to enforce traffic and parking laws at municipal level.

Section 41 and 44 of the Constitution

Other than conduct that is labelled as an “offence” by the Minister, all contraventions of road and traffic
laws are now classified as “infringements”.
9 See Ex Parte President of the Republic of South Africa: In re Constitutionality of the Liquor Bill 2000
(1) SA 732 (Liquor Bill case) ad para 41.
8
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Schedules 4 and 5

19.1

Part A of Schedule 4 (over which the national and provincial spheres of
government have concurrent legislative competence)12 lists as a
functional area “road traffic regulation”;

19.2

Part A of Schedule 5 (over which the provinces have exclusive legislative
competence) lists as a functional area “provincial roads and traffic”;

19.3

Part B of Schedule 5 (over which the municipalities have exclusive
executive authority)13 lists as functional areas “traffic and parking” and

10

Section 41(1)(g) of the Constitution:
“Principles of co-operative government and intergovernmental relations
(1) All spheres of government and all organs of state within each sphere must –
(g) exercise their powers and perform their functions in a manner that does not
encroach on the geographical, functional or institutional integrity of government in
another sphere;”
11Section 44(2) reads as follows: “Parliament may intervene, by passing legislation in accordance with
section 76 (1), with regard to a matter falling within a functional area listed in Schedule 5, when it is
necessary(a) to maintain national security;
(b) to maintain economic unity;
(c) to maintain essential national standards;
(d) to establish minimum standards required for the rendering of services; or
(e) to prevent unreasonable action taken by a province which is prejudicial to the
interests of another province or to the country as a whole.”
12 In terms of ss 44(1)(a)(ii) and 104(1)(b)(i) of the Constitution, both the national and provincial spheres
of government have concurrent legislative competence in respect of those functions in Part A of
Schedule 4 to the Constitution.
13 Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and Others 2010 (6) SA
182 (CC).
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“municipal roads”. In terms of Part B Schedule 5, local government thus
have the exclusive executive authority to enforce traffic and parking laws
at municipal level. In respect of issues relating to municipal executive
authority, which is exclusive, section 156(1) of the Constitution stipulates
that a municipality has exclusive powers to administer matters listed in
Part B of Schedule 4 and Part B of Schedule 5.

“104 Legislative authority of provinces
(1) The legislative authority of a province is vested in its provincial legislature, and confers on
the provincial legislature the power(a) to pass a constitution for its province or to amend any constitution passed by it
in terms of sections 142 and 143;
(b) to pass legislation for its province with regard to(i) any matter within a functional area listed in Schedule 4;
(ii) any matter within a functional area listed in Schedule 5;
(iii) any matter outside those functional areas, and that is expressly assigned
to the province by national legislation; and
(iv) any matter for which a provision of the Constitution envisages the
enactment of provincial legislation; and
(c) to assign any of its legislative powers to a Municipal Council in that province.
(2) The legislature of a province, by a resolution adopted with a supporting vote of at least two
thirds of its members, may request Parliament to change the name of that province.
(3) A provincial legislature is bound only by the Constitution and, if it has passed a constitution
for its province, also by that constitution, and must act in accordance with, and within the
limits of, the Constitution and that provincial constitution.
(4) Provincial legislation with regard to a matter that is reasonably necessary for, or incidental to, the
effective exercise of a power concerning any matter listed in Schedule 4, is for all purposes legislation
with regard to a matter listed in Schedule 4.
(5) A provincial legislature may recommend to the National Assembly legislation concerning any matter
outside the authority of that legislature, or in respect of which an Act of Parliament prevails over a
provincial law.”
15 See the Liquor Bill case supra. See also Ex parte Chairperson of the Constitutional Assembly: In re
Certification of the Constitution of the Republic of South Africa, 1996 1996 (4) SA 744 (CC) at para 257.
Section 44 confers on the National Assembly the power, inter alia, to—
“(ii) to pass legislation with regard to any matter, including a matter within a functional area
listed in Schedule 4, but excluding, subject to subsection (2), a matter within a functional area
listed in Schedule 5”.
14
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“[12] That constitutional vision of robust municipal powers has been expanded in the
jurisprudence of this court, and succinctly summarised by Mhlantla AJ in Lagoonbay:
‘This court's jurisprudence quite clearly establishes that: (a) barring exceptional
circumstances, national and provincial spheres are not entitled to usurp the functions
of local government; (b) the constitutional vision of autonomous spheres of government
must be preserved; (c) while the Constitution confers planning responsibilities on each
of the spheres of government, those are different planning responsibilities, based on
what is appropriate to each sphere; (d) 'planning' in the context of municipal affairs is
a term which has assumed a particular, well-established meaning which includes the
zoning of land and the establishment of townships'' (emphasis added); and (e) the
provincial competence for urban and rural development is not wide enough to include
powers that form part of municipal planning.'”

16

See Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and Others 2010 (6)
SA 182 (CC) (Gauteng Development Tribunal) and Maccsand (Pty) Ltd v City of Cape Town 2012 (4)
SA 181 (CC).
17 2014 (4) SA 437 (CC) (Habitat Council).
18 Supra.
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“[43] Section 40 of the Constitution defines the model of government contemplated in
the Constitution. In terms of this section the government consists of three spheres: the
national, provincial and local spheres of government. These spheres are distinct from
one another and yet interdependent and interrelated. Each sphere is granted the
autonomy to exercise its powers and perform its functions within the parameters of its
defined space. Furthermore, each sphere must respect the status, powers and
functions of government in the other spheres and 'not assume any power or function
except those conferred on [it] in terms of the Constitution'.
[44] The scope of intervention by one sphere in the affairs of another is highly
circumscribed…”

“[23] The court considered whether there are circumstances in which a province may
permissibly veto a municipality's land-use decision through procedures or approvals
operating in parallel to municipalities' powers. The provincial minister argued that there
must be some provincial surveillance over municipal planning decisions because big
decisions could have extra-municipal impact. Cameron J rejected this reasoning:
'This bogey must be slain. All municipal planning decisions that encompass zoning and
subdivision, no matter how big, lie within the competence of municipalities. This follows
from this court's analysis of municipal planning in Gauteng Development Tribunal.
Provincial and national government undoubtedly also have power over decisions so
big, but their powers do not lie in vetoing zoning and subdivision decisions, or
subjecting them to appeal. Instead, the provinces have co-ordinate powers to withhold
or grant approvals of their own.'

[24] The reason behind this strict allocation is that municipalities are best suited to
make planning decisions as they are localised decisions which should be based on
information which is readily available to them.
[25] In Lagoonbay Mhlantla AJ summarised this court's approach to

autonomous

municipal power as follows:
(a) (B)arring exceptional circumstances, national and provincial spheres are not
entitled to usurp the functions of local government;
(b) the constitutional vision of autonomous spheres of government must be preserved;”

19

2016 (3) SA 160 (CC).
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OVERLAPPING FUNCTIONAL AREAS

“[50] It follows that, in order to give effect to the constitutional scheme, which allows
for exclusivity subject to the intervention justifiable under s 44(2), and possibly to
incidental intrusion only under s 44(3), the Schedule 4 functional competences should
be interpreted as being distinct from, and as excluding, Schedule 5 competences. That

20

Liquor Bill case supra ad paras 48 and 49.
Ibid ad para 49.
22 Ibid. In Gauteng Development Tribunal ad para 50, the Constitutional Court observed that “… our
Constitution contemplates some degree of autonomy for each sphere [of government]. This autonomy
cannot be achieved if the functional areas itemised in the schedules are construed in a manner that
fails to give effect to the constitutional vision of distinct spheres of government.”
21
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the division could never have been contemplated as being absolute is a point to which
I return in due course.”

“[53] It is in the light of this vision of the allocation of provincial and national legislative
powers that the inclusion of the functional area 'liquor licences' in Schedule 5 Part A
must, in my view, be given meaning. That backdrop includes the express concurrency
of national and provincial legislative power in respect of the functional area of 'trade'
and 'industrial promotion' created by Schedule 4.”

23

Liquor Bill case supra ad para 55.
Gauteng Development Tribunal supra ad para 53.
25 Supra.
26 Liquor Bill case ad para 55 quoted supra in para 29.
27 Ibid at para 51.
24
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“[55] It is, however, true that the functional areas allocated to the various spheres of
government are not contained in hermetically sealed compartments. But that
notwithstanding, they remain distinct from one another. This is the position, even in

28

Supra.
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respect of functional areas that share the same wording, like roads, planning, sport
and others. The distinctiveness lies in the level at which a particular power is exercised.
For example, the provinces exercise powers relating to 'provincial roads', whereas
municipalities have authority over 'municipal roads'. The prefix attached to each
functional area identifies the sphere to which it belongs and distinguishes it from the
functional areas allocated to the other spheres. In the example just given, the functional
area of 'provincial roads' does not include 'municipal roads'. In the same vein,
'provincial planning' and 'regional planning and development' do not include 'municipal
planning'.
[56] The constitutional scheme propels one ineluctably to the conclusion that, barring
functional areas of concurrent competence, each sphere of government is allocated
separate and distinct powers which it alone is entitled to exercise. Of course, the
constitutionally mandated interventions in terms of ss 100 (national interventions in the
provincial sphere) and 139 (provincial interventions in the municipal sphere) constitute
an exception to the principle of relative and limited autonomy of the spheres of
government.”

29

Gauteng Development Tribunal supra ad para 53. And in the Liquor Bill case supra ad para 51 the
Constitutional Court emphasised that: “The Constitution-makers' allocation of powers to the national
and provincial spheres appears to have proceeded from a functional vision of what was appropriate to
each sphere and, accordingly, the competences itemised in Schedule 4 and 5 are referred to as being
in respect of functional areas. The ambit of the provinces' exclusive powers must, in my view, be
determined in the light of that vision.”
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31

Supra.
Gauteng Development Tribunal supra ad para 63.
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“ [55] But the exclusive provincial competence to legislate in respect of 'liquor licences'
must also be given meaningful content and,

as suggested earlier, the

constitutional scheme requires that this be done by defining its ambit in a way that
leaves it ordinarily distinct and separate from the potentially overlapping concurrent
competences set out in Schedule 4.

….
[58] The structure of the Constitution, in my view, suggests that the national
government enjoys the power to regulate the liquor trade in all respects other than
liquor licensing. For the reasons given earlier, this, in my view, includes matters
pertaining to the determination of national economic policies, the promotion of interprovincial commerce and the protection of the common market in respect of goods,
services, capital and labour mobility.”

32

“44 National legislative authority
(1) The national legislative authority as vested in Parliament –
(a) confers on the National Assembly the power–
(i) to amend the Constitution;
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(ii) o pass legislation with regard to any matter, including a matter within a
functional area listed in Schedule 4, but excluding, subject to subsection (2), a
matter within a functional area listed in Schedule 5; and
…
(b) confers on the National Council of Provinces the power–
…
(ii) to pass, in accordance with section 76, legislation with regard to any matter
within a functional area listed in Schedule 4 and any other matter required by
the Constitution to be passed in accordance with section 76; and
…
(2) Parliament may intervene, by passing legislation in accordance with section 76 (1), with
regard to a matter falling within a functional area listed in Schedule 5, when it is necessary–
(a) to maintain national security;
(b) to maintain economic unity;
(c) to maintain essential national standards;
(d) to establish minimum standards required for the rendering of services; or
(e) to prevent unreasonable action taken by a province which is prejudicial to the
interests of another province or to the country as a whole.
(3) Legislation with regard to a matter that is reasonably necessary for, or to, the effective
exercise of a power concerning any matter listed in Schedule 4 is, for all purposes,
legislation with regard to a matter listed in Schedule 4.
(4) When exercising its legislative authority; Parliament is bound only by the Constitution, and
must act in accordance with, and within the limits of, the Constitution.”
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“44 National legislative authority
(2) Parliament may intervene, by passing legislation in accordance with section 76 (1), with regard to a
matter falling within a functional area listed in Schedule 5, when it is necessary–
(a) to maintain national security;
(b) to maintain economic unity;
(c) to maintain essential national standards;
(d) to establish minimum standards required for the rendering of services; or
(e) to prevent unreasonable action taken by a province which is prejudicial to the interests of another
province or to the country as a whole.”
34 Supra.
33
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“[80] While the Minister's evidence, in my view, shows that the national interest
necessitated legislating a unified and comprehensive national system of registration
for the manufacture and distribution of liquor, it failed to do so in respect of its retail
sale. There he averred only that 'consistency of approach' is 'important'. This may be
true. But importance does not amount to necessity and the desirability from the national
government's point of view of consistency in this field cannot warrant national
legislative intrusion into the exclusive provincial competence and no other sufficient
grounds for such an intrusion were advanced.”

35

Supra.
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CONCLUSION

REMEDY

“[16] Although severability in the context of constitutional law may often require special
treatment, in the present case the trite test can properly be applied: if the good is not
dependent on the bad and can be separated from it, one gives effect to the good that

36

Head of Department, Mpumalanga Department of Education and Another v Hoërskool Ermelo and
Another 2010 (2) SA 415 (CC) at para 96.
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remains after the separation if it still gives effect to the main objective of the statute.
The test has two parts: first, is it possible to sever the invalid provisions and, second,
if so, is what remains giving effect to the purpose of the legislative scheme?”37

ORDER

1. It is declared that the Administrative Adjudication of Road Traffic Offences Act,
46 of 1998 and the Administrative Adjudication of Road Traffic Offences
Amendment Act, 4 of 2019 are unconstitutional and invalid.
2. The first and third respondents are ordered to pay the applicant’s costs jointly
and severally the one paying the other to be absolved. Such costs to include
the costs of two counsel.

_________________________
AC BASSON
JUDGE OF THE HIGH COURT
GAUTENG DIVISION OF THE HIGH COURT, PRETORIA

37

Coetzee v Government of the Republic of South Africa; Matiso and Others v Commanding Officer,
Port Elizabeth Prison, and Others 1995 (4) SA 631 (CC).
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Delivered: This judgment was prepared and authored by the Judge whose name is
reflected and is handed down electronically by circulation to the Parties/their legal
representatives by email and by uploading it to the electronic file of this matter on
CaseLines. The date for hand-down is deemed to be 13 January 2022 .
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